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ORDER-IN-ORIGINAL

) This copy is granted free of charge for the use of the person to whom it is issued.

2. An appeal against this order lies with the Commissioner of Customs (Appeal),
Jawaharlal Nehru Custom House, Nhava Sheva, Tal : Uran, Dist : Raigad, Maharashtra —
400707 under section 128(1) of the Customs Act, 1962 within sixty days from the date of
communication of this order. The appeal should be in duplicate and should be filed in Form CA-
1 Annexure on the Customs (Appeal) Rules, 1982. The Appeal should bear a Court Fee stamp
of Rs.2.00 only and should be accompanied by this order or a copy thereof. If a copy of this
order is enclosed, it should also bear a Court Fee Stamp of Rs. 2.00 only as prescribed under
Schedule 1, items 6 of the Court Fee Act, 1970.

3.  Any person desirous of appealing against this decision or order shall, pending the appeal,
make payment of 7.5% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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F.No. S/10-165/2025-26/JC/Gr.V/INS-V/ICAC/JNCH
SCN No. 1607/2024-25/DC/Gr. V/ICAC/JNCH

BRIEF FACTS OF THE CASE

On the basis of the Analytics Report-66!2021-22l regarding Wrong claims of lower
IGST rate @ 18% on the import of goods covered under CTH 85284200 vide Sr.
No. 111138, 111139, I11308B, I1I383C, 111384, 111452P, 111453 of Schedule-lll of IGST
Levy Notification No.01/2017-Integrated Tax(Rate) dated 28.06.2017 (as
amended), data pertaining to imports made by various importers through JNCH
(INNSA1) was analyzed in detail.

While analyzing the data, it is observed that M/s SANY HEAVY INDUSTRY
INDIA PRIVATE LIMITED (IEC:502068485) (now hereinafter referred to as ‘the
Importer’) having official address at Plot No. E-4, Chakan Industrial Area Phase-lIl,
Taluka Khed, Pune-410501 have imported goods having description such as
MONITOR under CTH 8528 as detailed mentioned in Annexure-A.

Annexure-A

Avcxife ik
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 JE In s 2529 SANY HEAVY INDUSTRY [COMPONENT GF SANY TRUCK CRANE

INDIA PRIVATE LIMITED  [STCS800 SKD - MONITOR{FOR CAPTI

;i 653.48&} {17-01-2020 }s@m HEAVY INDUSTRY [SPARE PARTS FOR CONCRETE PUMP -
S ; fmnm PRIVATE LIMITED {COMPUTER MONITOR{FOR CAPTIV

HEAVY INDUSTRY |SPARE PARTS FOR CONCRETE PUMP - |12111 13752
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During the course of audit, prima facia, it was noticed that the importer had
imported goods as mentioned in Annexure-A claiming notification benefit and paid
18% IGST under Sr. No. 383C and 384 of Schedule-lll of IGST Notification
No0.01/2017. However, the imported goods are classifiable under CTH 8528, which
attracts IGST @ 28% under Sr. No.154 of Schedule-IV of IGST Notification
No0.01/2017. For better appreciation, the relevant part of Notification 01/2017 is as

below :

SR. SCHEDULE | DESCRIPTION RATE OF

NO IGST %

383C | Il Television set (including LCD or LED television) of | 18%
scree size note exceeding 32"

384 1 Computer monitors of screen size not exceeding
32 inches, Setup boxes for television 18%

154 v Monitors and projectors not incorporating
television reception apparatus: reception
apparatus for television, whether or not
incorporating radio-broadcast receiver or sound or | 28%
video recording or reproducing apparatus (other
than computer monitors not exceeding 32 inches)
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The amendments to IGST Levy Notification No.01/2017-Integrated Tax (Rate)
dated 28.06.2017 for CTH 8528 are as:
I.  Notification No.19/2018 Integrated Tax (Rate) Dated 26.07.2018.
ii. Notification No.25/2018 Integrated Tax (Rate) Dated 31.12.2018.
jii.  Notification No.27/2017 Integrated Tax (Rate) Dated 22.09.2017.

Since, the applicability of IGST @ 28% as per Sr.No.154 of Schedule-1V of IGST
Notification No. 01/2017-Integrated Tax(Rate) dated 28.06.2017 on “Monitors and
projectors not incorporating television reception apparatus: reception apparatus for
television whether or not incorporating radio-broadcast receiver or sound or video
recording or reproducing apparatus (other than computer monitors not exceeding
32 inches)” is very clear and specific, it appears that the Importer had wilfully made
short payment of IGST by wrong availment of IGST Schedule against imported
goods, thereby paying lower duty than applicable and thus the provisions of

Section 28 (4) are invokable in this case.

Accordingly, a Consultative Letter No. 1158/2021-2022 dated 09.12.2022 vide F.
No. S/2- Audit-Gen-713/2021-22/JNCH/C3 dated 09.12.2022 was issued to the
Importer for payment of short levied duty along with applicable interest and
penalty. Vide the aforementioned Consultative letter, the Importer was advised to
pay the Differential IGST details mentioned in Annexure-A along with interest and
penalty in terms of Section 28(4) of the Customs Act 1962. The Importer was
further advised to avail the benefit of lower penalty in terms of Section 28(5) of the
Customs Act, 1962, by early payment of short paid IGST duty and interest along
with penalty @ 15%. The Consultative letter was issued taking into account the
Pre-Notice Consultation Regulations, 2018. However, no written submission/
clarification / letter has been received in this office from the importer. Further, it is
found that more Bills of entry has been cleared after the period which is covered in
the CL sent on the basis of Annexure-A to the importer, which are mentioned in

Annexure — B.
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5. The total Assessable value of the BE items so imported is & 1,10,05,194/- and it
appears that a short levy of IGST amounting to & 12,21,577/- (as detailed in
ANNEXURE- A and ANNEXURE- B tdQéther) is recoverable from the Importer
along with applicable interest and penalty.

6. In view of above, it appears that the impugned goods are correctly covered under
Sr. No. 154 of the Schedule -IV of the IGST Notification No. 01/2017 dated
28.06.2017 and attract IGST @ 28%. However, the importer has assessed the
impugned goods as mentioned in Annexure-A under CTH 8528 and paid the IGST
@18% mentioned at Sr. No. 383C and 384 of the Schedule-lll IGST Notification
no. 01/2017 dated 28.06.2017. Thus, the importer has short paid the duty
amounting to ¥ 12,21,577/- (Rs. Twelve Lakh Twenty-One Thousand Five
Hundred Seventy-Seven Only) and same is recoverable from the importer under
Section 28 of the Customs Act, 1962 read with Section 5 of the IGST Act, 2017
along with interest at applicable rate under Section 28AA of the Customs Act, 1962
read with Section 50 of the Central Goods and Service Tax Act, 2017 and penalty
is required to be imposed on them under Section 112(a) and/or 114A of the
Customs Act, 1962.

7. Relevant Legal Provisions: After the introduction of self-assessment vide Finance
Act, 2011, the onus is on the Importer to make true and correct declaration in all
aspects including Classification, payment of duty and calculation of duty, but in the

instant case IGST amount on the subject goods has not been paid correctly.

8. Relevant legal provisions for recovery of duty that appears to be evaded are
reproduced here for the sake of brevity which are applicable in this instant case:

8.1 Section 17(1) Assessment of duty, reads as: ; .
An Importer entering any imported goods under section 46, or an exporter entering
any export goods under section 50, shall, save as otherwise provided in section 85,

self-assess the duty, if any, leviable on such goods.

8.2 Section 28 (Recovery of duties not levied or not paid or short-levied or short- paid or

erroneously refunded) reads as: .
(4) Where any duty has not been levied or not paid or has been short-levied

or short-paid or erroneously refunded, or interest payable has not been paid, part-
paid or erroneously refunded, by reason of, -

(a) collusion; or
(b) any willful mis-statement; or
(¢) suppression of facts,

by the Importer or the exporter or the agent or employee of the Impo
exporter, the proper officer shall, within five years from the relevant date, serve

rter or
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notice on the person chargeable with duty or interest which has not been so levied
or not paid or which has been so short-levied or short-paid or to whom the refund
has erroneously been made, requiring him to show cause why he should not pay

the amount specified in the notice.

(5) Where any duty has not been levied or not paid or has been short-levied
or short paid or the interest has not been charged or has been part-paid or the
duty or interest has been erroneously refunded by reason of collusion or any willful
mis- statement or suppression of facts by the Importer or the exporter or the agent
or the employee of the Importer or the exporter, to whom a notice has been served
under sub- section (4) by the proper officer, such person may pay the duty in full or
in part, as may be accepted by him, and the interest payable thereon under
section 28AA and the penalty equal to fifteen per cent of the duty specified in the
notice or the duty so accepted by that person, within thirty days of the receipt of
the notice and inform the proper officer of such payment in writing.

(6) Where the Importer or the exporter or the agent or the employee of the
Importer or the exporter, as the case may be, has paid duty with interest and
penalty under sub-section (5), the proper officer shall determine the amount of
duty or interest and on determination, if the proper officer is of the opinion-

(i)that the duty with interest and penalty has been paid in full, then, the
proceedings in respect of such person or other persons to whom the notice is
served under sub-section (1) or sub- section (4), shall, without prejudice to the
provisions of sections 135, 135A and 140 be deemed to be conclusive as to the
matters stated therein; or

(ii) that the duty with interest and penalty that has been paid falls short of the
amount actually payable, then, the proper officer shall proceed to issue the notice
as provided for in clause (a) of sub-section (1) in respect of such amount which
falls short of the amount actually payable in the manner specified under that sub-
section and the period of two years shall be computed from the date of receipt of
information under sub-section (5).

Section 28AA- (Interest on delayed payment of duty).

Section 46- [Entry of goods on importation, subsection 46(4)].

Section 111- (Confiscation of improperly imported goods etc.)

Section 112- (Penalty for improper importation of goods etc.).

Section 114A- (Penalty for short-levy or non-levy of duty in certain cases)

Section 117- (Penalties for contravention, etc., not expressly mentioned).

Whereas, consequent upon amendment to the Section 17 of the Customs Act,
1962 vide Finance Act, 2011, ‘Self-assessment’ has been introduced in Customs
clearance. Section 17 of the Customs Act, effective from 08.04.2011 [CBIC's
(erstwhile CBEC) Circular No. 17/2011 dated 08.04.2011], provides for self-
assessment of duty on imported goods by the importer himself by filing a bill of
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entry, in the electronic form. Section 46 of the Customs Act, 1962 makes it
mandatory for the importer to make entry for the imported goods by presenting a
bill of entry electronically to the proper officer. As per Regulation 4 of the Bill of
Entry (Electronic Declaration) Regulation, 2011 (issued under Section 157 read
with Section 46 of the Customs Act, 1962), the bill of entry shall be deemed to
have been filed and self-assessment of duty completed when, after entry of the
electronic declaration (which is defined as particulars relating to the imported
goods that are entered in the Indian Customs Electronic Data Interchange System
in the Indian Customs Electronic Data Interchange System either through
ICEGATE or by way of data entry through the service center, a bill of entry number
is generated by the Indian Customs Electronic Data Interchange System for the
said declaration. Thus, under self-assessment, it is the importer who has to ensure
that he declared the correct classification, declaration, applicable rate of duty
including IGST, value, benefit of exemption notifications claimed, if any, in respect
of the imported goods while presenting the bill of entry. Thus, with the introduction
of self-assessment by amendments to Section 17, since 08.04.2011, it is the
added and enhanced responsibility of the importer more specifically the RMS
facilitated Bill of Entry, to declare the correct classification, description, value,
notification benefit, etc. and to correctly classify, determine and pay the duty
applicable in respect of the imported goods. In other words, the onus on the
importer in order to prove that they have classified the goods correctly by giving
the complete description of the goods. In the instant case, the importer has
wrongly assessed the impugned goods viz., MONITOR of various sizes under Sr.
No.383C of the Schedule-lll IGST Notification no. 01/2017 dated 28.06.2017 and
availed benefit of lower rate of IGST which resulted in short payment of IGST.
Wrong assessment is nothing but suppression of information with intent to get
financial benefit to claim the benefit of the Notification. In view of the above, it
appears that the onus on the importer to make correct classification of the goods
being imported is on the importer only.

As discussed above, it is the responsibility of the importer to give correct and
complete description of the goods being imported in the Bills of Entry. In the instant
case, the importer has wrongly assessed the impugned goods viz Monitor under
Sr. No.383C and 384 of the Schedule-lll IGST Notification no. 01/2017 dated
28.06.2017 and availed benefit of lower rate of IGST which resulted in short
payment of IGST. It appears that the importer has done the assessment wrongly
with an intention to get financial benefit by paying lesser IGST under ineligible Sr.
No.383C and 384 of the Notification No.1/2017-IGST(Rate) dated 28.06.2017.
Thus, the wrong assessment of goods under ineligible Sr. No.383C of the
Notification has led to short payment of duty by the importer as detailed in the
above. The wrong assessment of goods is nothing but suppression of facts with an
intention to get financial benefit. Hence, it appears that the importer has
suppressed the facts, by wrong assessment of the impugned goods Ieading.to
short payment of IGST. As there is suppression of facts, extended period of five
years can be invoked for demand of duty under Section 28 of the Customs Act,

1962.

In view of the above, the importer, M/s SANY HEAVY INDUSTRY INDIA
PRIVATE LIMITED was called to show cause as to why:

(a) The subject goods imported vide Bills of Entry as detailed in Annexure-A

and Annexure-B together having assessable value of  1,10,05,1 94/- (Rs
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(b)

(c)

(d)

(e)

sy SVCI\‘I' No. 1607/2024-25/DC/Gr. VICAC/JNCH

One Crore Ten Lakh Five Thousand One Hundred Ninety-Four only)
should not be confiscated under Section 111(m) and 111(o) of the

Customs Act, 1962;

The IGST rate @ 18% under Schedule-ll of IGST Notification in respect
of the goods as discussed above should be denied for the reasons stated
therein and the merit IGST rate @ 28% under Schedule-IV of IGST
Notification should be applied.

The differential duty amounting to ¥ 12,21,577/- (Rs Twelve Lakh
Twenty-One Thousand Five Hundred Seventy-Seven Only) as
detailed in the Annexure-A and Annexure-B together should not be
demanded and recovered from them in terms of section 28(4) of the
Customs Act, 1962.

The applicable interest on the amount specified above should not be
recovered from them in terms of section 28AA of the Customs Act, 1962.

Penalty should not be imposed on them under section 112(a) and/or
114A of the Customs Act, 1962.

RECORDS OF PERSONAL HEARING

12. In order to comply the principle of natural justice, opportunity of personal hearing in
the matter was provided to the noticee vide letter F. No. S/10-165/2025-
26/JC/Gr.V/INS-V/CAC/JNCH dated 07.11.2025, 20.11.2025 and 28.11.2025 to
appear before the adjudicating authority on 20.11.2025, 27.11.2025 and
18.12.2025 on virtual mode, for their oral/written submission against the subject

13.

13.1

show cause notice. The said personal hearing on 18.12.2025 was attended by Shri

Amit Asole, Sr. Manager and Swapnil Pande, Manager authorized representatives

of the importer, who stated that the Company has already paid the differential duty

demand along with interest. He has reiterated the fact submitted vide written
submission dated 04.12.2025.

WRITTEN SUBMISSIONS OF THE IMPORTER

In response to the said SCN, the importer submitted the reply of Show Cause
Notice via mail on dated 04.12.2025, in which they inter-alia stated that: -

We have paid the differential amount of IGST along with interest and fine/penalty.
The payment details against the above SCN are attached as "Annexure-A".
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Annexure A: Payment Details

F.No. S/10-165/2025-26/JC/Gr.VINS-V/CAC/JNCH
SCN No. 1607/2024-25/DC/Gr. VICAC/JNCH

Sr. No | BENO DATE DIFF IGST AMT Challan No

1 8236597 10-10-23 ¥74,461 2081223706
2 8403566 20-10-23 374,461 7034300648
3 8447224 24-10-23 374,461 1469660576
4 8542577 30-10-23 74,461 1968816948
5 8733645 11-11-23 74,461 7771979283
6 8742816 12-11-23 1,902 7012148222
& 9431550 27-12-23 %76,073 2733308203
8 9448421 28-12-23 ¥76,073 1025471670
9 9480497 30-12-23 ¥76,073 2716701205
10 9720940 18-01-24 ¥76,396 1049902103
11 9763948 21-01-24 %¥76,718 7885048298
12 9883939 29-01-24 %¥76,718 1576229883
13 9976536 04-02-24 ¥76,396 1666391771
14 2036958 07-02-24 %76,396 1762541133
15 2096501 11-02-24 ¥76,396 1256671657
16 2190949 17-02-24 78,609 7540798118
i 2231151 21-02-24 X3,577 1849965836
18 6842227 11-02-20 %5,818 1113101134
19 6514884 17-01-20 5,378 1901247690
20 6514884 17-01-20 %1,344 7368387857 J

13.2 We have also submitted a letter dated 29.07.2025 addressed to the respected

Joint Commissioner of Customs for closure of the subject SCN.

13.3 Upon reviewing the SCN, we observed that the department had issued a
Consultative Letter No. 1158/2021-2022 dated 09.12.2022, regarding the same
matter. The team responsible for handling logistics at that time is no longer with
our organization, making it difficult to ascertain the actions taken previously.

However, based on the receipt of your S
was taken, and the applicable amount remains unpaid.

CN, we understand that no prior action

13.4 We have carefully examined the department's contentions. The goods imported by

us are display unit /monitors intended to be fitted on various types
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SCN No. 1607/2024-25/DC/Gr. VICAC/JNCH

equipment manufactured by us in India. Initially, as the description indicated

"Monitors," we claimed IGST at 18%.

13.5 However, upon review of the SCN and the department's observations, we agree

that the goods are not standard computer monitors but are instead designed for
integration with construction equipment, which warrants classification under the
higher GST rate of 28%. As a large manufacturer of construction equipment, we
regularly import a significant volume of components and parts, and while we strive

to ensure correct duty classification, occasional errors may occur.

13.6 Multiple ICEGATE e-payment receipts for the listed challans, confirming payments

14.

15.

16.

17.

via ICICI Bank.

DISCUSSION AND FINDINGS

| have carefully gone through the facts of the case, material on record,
submissions of the importer and relevant Notifications. | find that the Show Cause
Notice has proposed for the recovery of differential duty amounting ¥ 12,21,577/-
(Rs Twelve Lakh  Twenty-One Thousand Five Hundred Seventy-Seven
Only) under Section 28(4) of Customs Act,1962, on account of short payment of
BCD and/or IGST along with applicable interest under Section 28AA of the
Customs Act, 1962. | find that the SCN has also proposed for confiscation of
subject goods valued at ¥ 1,10,05,194/- (Rs One Crore Ten Lakh Five Thousand
One Hundred Ninety-Four only) under section 111(m) and 111(o) and penal
action under Section 112(a) and 114A of the Customs Act,1962.

| find that the description of the impugned goods mentioned in the in Annexure- ‘A’
of said Show Cause Notice is "Component of Sany truck crane STC800 SKD-
Monitor and Spare parts for concrete pump-Computer Monitor" and in
Annexure- ‘B’ is "Video Monitor (Parts of Sany STH Telehandler)"

| find that the SCN has not contested the classification of the subject imported
goods i.e. "Component of Sany truck crane STC800 SKD-Monitor, Spare parts
for concrete pump-Computer Monitor and Video Monitor (Parts of Sany STH
Telehandler" under CTH 85284200, hence there is no classification dispute of the
impugned goods. However, | observe that the SCN contended that the impugned
goods will attract IGST @ 28%.

| find that the core issue of the SCN is that the importer has claimed notification
benefit and paid 18% IGST under Sr. No. 383C and 384 of Schedule-lll of IGST
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Notification No.01/2017. However, the imported goods are classifiable under CTH

8528, which attracts IGST @ 28% under Sr. No.154 of Schedule-IV of IGST
Notification No.01/2017.

SR. | SCHEDULE | DESCRIPTION RATE OF
NO _ IGST %
383C | 1l Television set (including LCD or LED| 18%

television) of scree size note exceeding 32”

384 |1l Computer monitors of screen size not

exceeding 32 inches, Setup boxes for television
18%

154 | IV Monitors and projectors not incorporating

television reception apparatus: reception
apparatus for television, whether or not
incorporating radio-broadcast receiver or sound | 28%
or video recording or reproducing apparatus
(other than computer monitors not exceeding
32 inches)

18.

19.

20.

| have also gone through the submission made by the representative of M/s SANY
HEAVY INDUSTRY INDIA PRIVATE LIMITED during the personal hearing and
their reply to the SCN dated 04.12.2025 wherein they submitted that they had
already paid the differential amount of IGST along with interest and fine/penalty.

| find wilful mis-statement oh the part of the importer in the Bill of Entry filed and
knowingly availing the benefit of Customs Notification on importation of the subject
goods to evade the payment of appropriate duty. It appears that the importer has
mis-stated the particulars in Bill of Entry filed by them despite clear cut entry at
8528 for ‘Computer Monitor’ which attracts IGST @ 28% under Sr. No.154 of
Schedule-1V of IGST Notification No.01/2017. Thus, the importer has not complied
with the provision of Section 17(1) and 46(4) of the Customs Act, 1962 and
claimed notification benefit and paid 18% IGST under Sr. No. 383C and 384 of
Schedule-lll of IGST Notification No.01/2017. Therefore, the differential duty
amounting to ¥ 12,21,577/- (Rs Twelve Lakh Twenty-One Thousand Five
Hundred Seventy-Seven Only) is recoverable from the Importer under Section 28

- (4) of the Customs Act, 1962. In addition to duty, interest on delayed payment of

duty, also appears recoverable from the importer as per Section 28AA of the

Customs Act, 1962.

Section 28(5) is re-iterated as below:-

“Where any [duty has not been levied or not paid or has been stort-levied or short
paid] or the interest has not been charged or has been part-paid or the duty or
interest has been erroneously refunded by reason of collusion or any wilful mis-

statement or suppression of facts by the importer or the exporter or the agent or the

employee of the importer or the exporter, to whom a notice has been served under

sub-section (4) by the proper officer, such person may pay the duty in full or in part,
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as may be accepted by him, and the interest payable thereon under section

28AA and the penalty equal to [fifteen per cent.] of the duty specified in the notice or
the duty so accepted by that person, within thirty days of the receipt of the notice

and inform the proper officer of such payment in writing.”

Section 28(6) is re-iterated as below:-
(6) Where the irporter or the exporter or the agent or the employee of the importer

or the exporter, as the case may be, has paid duty with interest and penalty under
sub-section (5), the proper officer shall determine the amount of duty or interest and
on determination, if the proper officer is of the opinion- (i) that the duty with interest
and penalty has been paid in full, then, the proceedings in respect of such person or
other persons to whom the notice is served under sub-section (1) or subsection (4),
shall, without prejudice to the provisions of sections 135, 135A and 140 be deemed
fo be conclusive as to the matters stated therein; or (i) that the duty with interest
and penalty that has been paid falls short of the amount actually payable, then, the
proper officer shall proceed to issue the notice as provided for in clause (a) of sub-
section (1) in respect of such amount which falls short of the amount actually
payable in the manner specified under that sub-section and the period of 14 [two
years] shall be computed from the date of receipt of information under sub-section
(5).

| find that, the importer, vide his submissions dated has provided Multiple ICEGATE

e-payment receipts as details below:

Sl. | Bill o| Date Diff 1GST Amount as pel Challan No
No | Entry AMT challan ICEGATE Ref. ID
(BCD+IGST+|
nterest) (i
INR)
1 8236597 | 10-10-23 | ¥74,461 195861 2081223706 LRty
_ 11208168801443005
2 8403566 | 20-10-23 | ¥74,461 10081 7034300648 DUGACUPETRHEA
10206026348051878
3 8447224 | 24-10-23 | ¥74,461 A93e 1469660576 003030k S
10211588686975214
4 8542577 | 30-10-23 | ¥74,461 Ll T 1968816948 LUSCO0EEINNE R
10214384942361374
& 8733645 | 11-11-23 | ¥74,461 Ch 7771979283 SIRCURRSINNOA
10217268062885802
6 8742816 | 12-11-23 | ¥1,902 2909 7012148222 ORAR0RIEINMER
10220055270048680
7 9431550 | 27-12-23 | ¥76,073 102219 2733308203 e
10222571089436797
8 9448421 | 28-12-23 | #76,073 Wal/= 1025471670 SEQROBREIT S
- 10226297797476783
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9 | 9480497 | 30-12-23 |e76073 | 100116 BTIBTOI205, | T P NNEA
10230076347480907
10 | 9720940 | 18-0124 | 276,306 | ' 0020 T i
| 10232515525349517
11 | 9763948 | 210124 | 276,718 | 1004 7eas04s2am| SCAPOBEINNSA
10235407088095833
12 | 9883939 | 20-01-24 | 276,718 | 000 1576220883 | CUCCCOBEINNSA
10238263177796641
13 | 9976536 | 04-02-24 | 276,306 | 101102 1666391771 | 0 CCOBEINNSA
10240567043249575
14 | 2036958 | 07-02:24 | 276,396 | 10438 1762541133 | CUCCCOBEINNSA
10243136807327909
15 | 2006501 | 11-02-24 | 276,396 | 01210 1256671657 | O0CCUCBEINNSA
10245237410398359
16 | 2190949 | 17-02-24 | 278,609 | O OO 7540798118 | 000 CBEINNSA
10247352524026761
17 |2231151 | 210224 23577 | 4%%° 1849065635 | U0CUUPEINNSA
10250134502105108
18 | 6842227 | 110220 | 25818 | |20 1113101134 | O0B000BEINNSA
10252502335566750
008000BEINNSA
19 | 6514884 | 17.0120 25378 | 020 1901247690
10254563465160107
2655 008000BEINNSA
20 |6514884 | 170120 | #1344 | 2° 7368387857
10257309929780938
Total 1156172 | 1619071

A total Payment of Rs. 1619071/- (Rupees Sixteen Lakh Nineteen Thousand and
Seventy-one Only) has been paid, while total duty demand as per SCN was: - Rs.
12.21,577/-. | find that the same has been paid vide above mentioned challans.

| also find that, for the following Bill of Entry no payment details has been submitted

SI.No | Bill of Entry Date Diff IGST AMT
1 3000844 12-04-2024 25050
2 3130534 21-04-2024 #2525
3 4025496 15-06-2024 F188E7
4 4479528 12-07-2024 238971
Total 55403

On-going through the SCN, | find that the SCN was signed by the issuing authority,

on 14.01.2025, therefore, | assume that the SCN was issued on 14.01.2025. The
importer paid the duty and Interest demanded in SCN, after 6 months of SCN

ed i.e. on 22.07.2025. The Importer did not avail the Lanefit of reduced penalty
terms of Section 28(5)

issu
@ 15% of the duty and interest as specified in the SCN in
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of the Customs Act, 1962 by payment of duty and interest within 30 days of receipt

of this notice.

| find that, on the basis of the facts and circumstances mentioned herein above, it
appears that the importer has knowingly and deliberately indulged themselves in
wilful mis-statement with regard to claiming the benefit of Customs Notification,
with an intent to evade the applicable Duty and the by their aforesaid acts of
omission and commission appears to have rendered the impugned goods liable for
confiscation under Section 111(m) and 111 (o) of the Customs Act, 1962.
However, | find the goods imported vide bills of entry as detailed above are not
available for confiscation, but | rely upon the order of Hon'ble Madras High Court in
case of M/s Visteon Automotive Systems India Limited reported in 2018 (9)
G.S.T.L. 142 (Mad.) wherein the Hon'ble Madras High Court held in para 23 of the

judgment as below:

"23. The penalty directed against the importer under Section 112 and the fine
payable under Section 125 operate in two different fields. The fine under Section
125 is in lieu of confiscation of the goods. The payment of fine followed up by
payment of duty and other charges leviable, as per sub-section (2) of Section 125,
fetches relief for the goods from getting confiscated. By subjecting the goods to
payment of duty and other charges, the improper and irregular importation is
sought to be regularized, whereas, by subjecting the goods to payment of fine
under sub-section (1) of Section 125, the goods are saved from getting
confiscated. Hence, the availability of the goods is not necessary for imposing the
redemption fine. The opening words of Section 125, "Whenever confiscation of any
goods is authorized by this Act....", brings out the point clearly. The power to
impose redemption fine springs from the authorization of confiscation of goods
provided for under Section 111 of the Act. When once power of authorization for
confiscation of goods gets traced to the said Section Il of the Act, we are of the
opinion that the physical availability of goods is not so much relevant. The
redemption fine is in fact to avoid such consequences flowing the payment of the
redemption fine saves the goods from getting confiscated. Hence, their physical
availability does not have any significance for imposition of redemption fine under
Section 125 of the Act. We accordingly answer question No. (i).”

| further find that the above view of Hon'ble Madras High Court in case of M/s
Visteon Automotive Systems India Limited reported in 2018 (9) G.S.T.L. 142 (Mad),
has been cited by Hon'ble Gujarat High Court in case of M/s Synergy Fertichem Pt.
Ltd reported in 2020 (33) G.S.T.L. 513 (Guj.) and the same have not been
challenged by any of the parties in operation. Hence, | find that any goods

improperly imported as provided in any sub-section of Section 111 of the Customs
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Act, 1962 are liable to confiscation and merely because the importer was not caught
at the time of clearance of the imported goods, can't be given differential treatment.
In view of the above, | find that the decision of the Hon'ble Madras High Court in the
case of M/s Visteon Automotive Systems India Limited reported in 2018 (9) G.S.T.L.
142 (Mad.), which has been passed after observing the decision of Hon'ble Bombay
High Court in case of M/s Finesse Creations Inc reported vide 2009 (248) ELT 122
(Bom)-upheld by Hon'ble Supreme Court in 2010(255) ELT A.120(SC), is squarely
applicable in the present case. Accordingly, | observe that the present case also
merits the imposition of a Redemption Fine.

Now coming to the issue of penalties, | find that the impugned notice proposes a
penalty under Section 112(a) and / or 114A of the Customs Act, 1962 on the notice
firm. In this regard, | find that the importer has availed the benefit of Customs
Notification to evade legitimate customs duty. | find that, in the self-assessment
regime, it is the bounden duty of the Importer to correctly assess the duty on the
imported goods. In the instant case, the wrong availing of the benefit of Customs
Notification by the importer of such repute having access to all legal aid, tantamount
to suppression of material facts and willful mis-declaration. The “mens rea” can be
deciphered only from “actus-reus”. Thus, providing the suppression of fact and
claiming undue benefit by the said Importer taking a chance to clear the goods by
wrongly availing Customs Notification, amply points towards their “mens rea” to
evade the payment of duty. Thus, | find the Importer is liable for a penalty under
Section 114A of the Customs Act, 1962.

In view of the above facts, | pass the following order.

ORDER
(i) | order to confirm the demand of differential Customs duty of ¥ 12,21,577/- (Rs
Twelve Lakh Twenty-One Thousand Five Hundred Seventy-Seven Only) on
the goods imported vide Bills of Entry mentioned in Annexure-A and Annexure B
above, under Section 28(4) of Customs Act, 1962.

(i) | order to recover applicable interest on the differential/ short-paid duty as
confirmed in para above from the importer M/s SANY HEAVY INDUSTRY INDIA
PRIVATE LIMITED under Section 28AA of the Customs Act, 1962.

(iii)| order to appropriate the differential duty amounting to ¥ 12,21,577/- and

interest from the amount (INR. 1619071/- = Duty ¥ 12,21,577/- + Interest
paid by the importer on 22.07.2025.
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(iv)l order to confiscate the impugned goods having assessable value of ¥

1,10,05,194/- (Rs One Crore Ten Lakh Five Thousand One Hundred
Ninety-Four only) under Section 111(m) and 111(o) of the Customs Act, 1962,
but since the same are not available as they have already been cleared hence |
impose a redemption fine of Rs.11,00,000/- (Rupees Eleven Lakh Only) under
Section 125 of the Customs Act, 1962 upon M/s SANY HEAVY INDUSTRY
INDIA PRIVATE LIMITED

(v) | order to impose penalty of & 12,21,577/- (Rs Twelve Lakh Twenty-One

Thousand Five Hundred Seventy-Seven Only) (equivalent to differential
Customs Duty) plus interest leviable thereon, on M/s SANY HEAVY
INDUSTRY INDIA PRIVATE LIMITED, under Section 114A of Customs Act,
1962. If such penalty paid within thirty days from the date of the communication

of this order, the amount of penalty liable would be reduced to 25% of total
penalty imposed under Section 114A of the Customs Act, 1962.

(vi)l do not impose any penalty under Section 112 (a) of Customs Act, 1962 for

reasons deliberated above.

28. This order is issued without prejudice to any other action that may be taken in

respect of the goods in question and/or against the persons concerned or any other

person, if found involved under the provisions of the Customs Act, 1962, and/or

other law for the time being in force in the Republic of India.

To:

V\A“(,}. o{ o

(71farg @+ / MAZID KHAN)
HIF ITGFA AT Y JT. COMMISSIONER OF CUSTOMS
e, Terew-5, Swadied/ CAC, NS-V, JNCH

M/s SANY HEAVY INDUSTRY INDIA PRIVATE LIMITED
Plot No. E-4, Chakan Industrial Area Phase-lll,
Taluka Khed, Pune-410501

Copy to:-

N O o ROGSN

The Dy./Asstt Commissioner of Customs, Review Cell, JNCH.

The Dy./Asstt Commissioner of Customs, Recovery Cell, JNCH.

The Dy./Asstt. Commissioner of Customs, Group V, JNCH.

The Dy. /Asstt. Commissioner of Customs, AUDIT, JNCH.

The Dy./Astt. Commissioner of Customs, EDI, JNCH. .for uploading on website.
Notice Board ..... through Superintendent (CHS Section), JNCH.

Office Copy.
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